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Abstract:

The act on treatment of infertility passed on 25th June 2015, regulates, inter
alia, rules for collecting germ cells from patients in order to perform the pro-
cedures of medically assisted procreation specified in the act. Collection of
gametes, apart from the compliance with medical criteria, also requires an
informed consent expressed by a patient who is a donor.

Moreover, the legislator specified an additional germ cells collection mode to
protect fertility in the future. Doubts are created here not only as to the estab-
lishment of such institution, but also as to admissibility of gametes collection
based on the so-called surrogate consent, formulated by a statutory repre-
sentative or in the form of an authorisation granted by a guardianship court.

Laid down by the act admissibility of germ cells collection without a prior
consent expressed by the entities referred to above and subsequent filing of a
motion in court for the authorisation, is a separate subject.

The primary aim of the paper is to consider legal structure of fertility protection
for the future, and consequently to examine compatibility of legislative solu-
tions, applied in the act on infertility treatment with the standards of a demo-
cratic state with the rule of law, specified in the Constitution of the Republic of
Poland of 2nd April 1997, in particular in relation to the right to privacy and the
principle of proportionality.
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Streszczenie:

Uchwalona w dniu 25 czerwca 2015 r. ustawa o leczeniu nieptodnosci reguluje,
miedzy innymi, zasady pobierania od pacjentow komorek rozrodczych w celu
przeprowadzenia okreslonych w ustawie procedur medycznie wspomaganej
prokreacji. Pobranie gamet, poza spetnieniem kryteriow medycznych, wymaga
rowniez wyrazenia swiadomej zgody przez pacjenta, bedacego ich dawca.

Ponadto, ustawodawca okreslit dodatkowy tryb pobierania komaorek rozrod-
czych w celu zabezpieczenia ptodnosci na przysztos¢. Watpliwosci budzi
nie tylko powotanie tej instytucji, ale takze dopuszczalnos¢ pobierania gamet
na podstawie tzw. zgody zastepczej, wyrazanej przez przedstawiciela usta-
wowego lub w formie zezwolenia, wydawanego przez sgd opiekunczy. Osob-
nym zagadnieniem jest przewidziana przez ustawe dopuszczalno$¢ pobrania
komorek rozrodczych bez wczesniejszego wyrazenia zgody przez powyzsze
podmiotdw i nastepcze wystgpienie do sgdu o wydanie zezwolenia.

Celem artykutu jest przede wszystkim rozwazenie, jaka jest konstrukcja praw-
na zabezpieczenia ptodnosci na przyszios¢, a w dalszej kolejnosci zbadanie
zgodnosci rozwigzan ustawodawczych, zastosowanych w ustawie o lecze-
niu nieptodnosci, ze standardami demokratycznego panstwa prawnego,
okreslonymi w Konstytucji Rzeczypospolitej Polskiej z dnia 2 kwietnia 1997
r., w szczegolnosci z prawem do prywatnosci oraz zasada proporcjonalnosci.

Stowa kluczowe:

Zabezpieczenie ptodnosci na przysztos¢, medycznie wspomagana prok-
reacja, ustawa o leczeniu nieptodnosci, zgoda $wiadoma, demokratyczne
panstwo prawne, zasada proporcjonalnosci, autonomia pacjenta, prawo do
prywatnosci.

The issue of human fertility constitutes one of
the key questions in bioethics, causing much
controversy that is transferred to the political
and to some extent, to the social debate. The
above matter contains views related to the
nature of human existence, start of life, scope
of protection of human embryo and foetus,
finally the limits of permissible medical inter-
ventions, including in particular the realm of
biotechnology and genetics. It is essential to
note that the subject of fertility triggers strong

reactions, leading to fierce doctrinal disputes
and, on the social dimension, to regrettable
acts of aggression such as the case of at-
tempts on lives of doctors performing termi-
nations of pregnancy.

The objective this article is intended to pursue
is not to present the entire ethical problem re-
lated to human biogenesis, nonetheless it is
reasonable to present the outline of two major
groups of ethical views in this area: those de-
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fined as the trend in bioethics taking into ac-
count transcendental perspective, and those
deriving from bioethics disregarding such per-
spective [1].

Bioethics allowing for transcendental per-
spective is based on the assumption there is
an instance, higher than human, functioning
as a source of moral rights and final indicator
of what should be done and what is not wor-
thy of doing. The goal of a man is to properly
read and use moral rights which stem from the
order of things defined as natural or divine.
The main argument referred to by the sup-
porters of the discussed direction in bioethics
is the argument of human dignity, instructing
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the idea of human dignity, it is defined here in
a different manner. Dignity results from a hu-
man being, from rational nature which dis-
tinguishes it from other living beings. Having
reason imposes the obligation on a person to
act in a moral manner, for awareness implies
taking into consideration the consequences
of their actions [3]. In turn, a common and uni-
form canon of principles that should be used
in every situation does not exist, as opposed
to individually understood hierarchy of values.

As far as human fertility is concerned, bioeth-
ics allowing for transcendental perspective
claim that artificial intervention into the natural
order of human biogenesis is morally wrong

Dominating views related to human biogenesis are in con-
tradiction to each other, which makes regulation of this
sphere by the legislator very difficult,

to treat human existence as an end and nev-
er as a means. This imperative not only sets
a certain sphere which cannot be violated
by other people, but also creates a scope of
obligations imposing a form of internal limita-
tion on every man. Human dignity is inherent
and it arises from the act of creation itself [2].
In Polish circumstances the discussed trend
in bioethics has mainly the nature of Christian
bioethics.

On the other hand, bioethics where transcen-
dental perspective is not taken into consid-
eration, points out an individual must seek
moral law within themselves, as only they
can function as the indicator of what should
be done and what is not worthy of doing. Al-
though this trend in bioethics does not reject

because it leads to instrumentalisation of hu-
man fertility, to the opposition against either
the natural order or judgements of God [4].
The experience of infertility cannot be rec-
ognised unambiguously as wrong, since the
suffering connected with it may give rise to
self-improvement. It shall be noted here that
arguments supporting recognition of medi-
cal intervention as natural or artificial are not
always sufficiently precise to constitute the
basis for scientific discourse. Moreover, the
criteria are not fixed but in a strong sense de-
pend on the popularity of a given practice [5].

Supporters of bioethics neglecting transcen-
dental perspective present quite the opposite
view. Referring to an individual choice of every
human being, as a matter of principle they ar-
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gue in favour of the consent for artificial inter-
vention into the sphere of human biogenesis
[6]. Its admissibility, as in case of every other
act of a man, is determined by evaluation of
the consequences of taking or failing to take
specific actions and by the analysis of possi-
ble infringements of other person’s rights.

As it appears from the analysis above, domi-
nating views related to human biogenesis are
in contradiction to each other, which makes
regulation of this sphere by the legislator in
a way that could gain social acceptance, con-
ditioning purpose-related effectiveness of the
laid down standards, even more difficult. It
must be noted though, that lack of any regula-
tion creates a situation where decision which
practices in the field of human biogenesis are
admissible is taken by individual entities pro-
viding applicable services, in accordance with
the principle allowing for everything that is not
forbidden. Such state of affairs is hard to ac-
cept as proper. Since the state assumed the
obligation to protect health of its citizens, it
should not allow for taking decisions in that
field on the basis of free play of market forces.

On 25" June 2015 the Sejm passed the act
on Infertility Treatment (Journal of Laws 2015
item 1087, hereinafter referred to as the act),
which includes regulations for medically as-
sisted procreation. The assumed solutions
may be deemed as an attempt to reach com-
promise between extreme positions and ex-
pectations. On one hand the legislator prohib-
its certain interventions which cause the most
vigorous ethical reactions (such as creating
chimeras and human-animal hybrids), and at
the same time it regulates procedures of in-
fertility treatment, against which ethical reac-
tions are slightly more balanced. Topic of this
article shall be exclusively limited to consid-
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eration of legal and ethical characteristics of
future fertility protection, referred to in article
5 clause 1 of the act, as one of the treatment
methods.

Article 4 of the act defines rules that must be
observed when undertaking medical proce-
dures aimed at infertility treatment, includ-
ing respect for human dignity and the right to
private and family life, with particular regard
for legal protection of life, health, best inter-
est and rights of the child. Consequently, the
legislator declared respect of the principle of
dignity resulting from the Constitution of the
Republic of Poland, as well as the right to pri-
vacy, which constitute fundamental pillars of
a democratic state with the rule of law and at
the same time, key values adopted by bioeth-
ics, both accepting and neglecting transcen-
dental perspective.

Fertility protection for the future is defined in
article 10 of the act as medical actions un-
dertaken in case of the risk of loss or signifi-
cant impairment of the ability to procreate and
aimed at protection of fertility. Interpretation of
the above regulation shows that the presented
definition is affected by idem per idem-type
error. For the term of fertility applied therein
seems to be nothing else but the ability to
procreate. Serious interpretative problem is
also related to the phrase used by the legis-
lator, namely: “significant impairment” which
has an underdefined character. The act does
not determine this notion, provoking possibil-
ity of differing interpretations of individual fac-
tual conditions, and in consequence, consoli-
dation of incoherent procedures, depending
on specific doctors. Medical actions, likewise
determined in the commented article, have
not been specified in any way, as a result of
which the definition of fertility protection for
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the future acquires a blanket nature. It shall
therefore be assumed the legislator’s intention
was to admit all medical actions which are not
directly forbidden by law in a situation where
ability to procreate is exposed to the risk of
loss or significant impairment. The procedure
of gamete collection from a patient in order to
perform in vitro fertilization will be of distinct
importance, for in accordance with article 31
clause 3 of the act, germ cells collected in or-
der to protect fertility for the future may be
used to perform the procedure of medically
assisted procreation, both as part of partner
as well as other than partner donation.

Explantation of gametes from a patient, per-
formed in order to protect their fertility for the
future is admissible after total fulfilment of con-
ditions specified in article 31 clause 1 of the act.
The legislator requires a doctor to determine le-
gitimacy of germ cells collection on the basis of
the present state of medical knowledge, with the
reservation that the collection cannot endanger
donor’s health and life. Before performing ex-
plantation, a doctor is also obliged to carry out
medical interview and necessary medical and
laboratory examination with a view to assess if
the collection-related risk does not exceed tol-
erable risk for this type of procedures, explan-
tation does not cause significant impairment of
the donor’s health condition and if it is possible
to reduce the risk of significant adverse event
or reaction of a donor, recipient or children that
may be born as a result of use of the collected
cells under the medically assisted procreation
procedure. A potential donor is bound to attest
in written form that information presented dur-
ing the medical interview is true and to the best
of their knowledge.

In order to perform germ cells collection to
protect fertility in the future, a patient must

An ethical and juridical characteristics of...

produce their consent, however, the proce-
dure of granting consent considerably differs
from the one defined in article 34 of the 5™
December 1996 act on Professions of a Doc-
tor and a Dentist (Journal of Laws 1997 No. 28
item 152) and in article 18 of the 6" November
2008 act on Patients’ Right and the Commis-
sioner for Patients’ Rights (Journal of Laws
2009 No. 52 item 417) and thus it requires to
be discussed in more detail. First of all, the
legislator necessitates that a potential donor,
prior to their consent is expressed, should re-
ceive fully detailed and easily comprehensible
information about the type of procedure, its
purpose and character, laboratory examina-
tions required to perform it and the right of
access to its results, risk related to the proce-
dure and its foreseeable consequences to the
donor’s health. Moreover, a doctor is required
to provide information about medical confi-
dentiality, mode of collecting and protecting
personal data of a donor and possibility of
using the collected germ cells in medical as-
sisted procreation procedure. The legislator
additionally introduced the requirement to en-
sure that the patient has the possibility to ask
questions covering the information referred
to above and to obtain detailed information.
Such possibility must be confirmed by the pa-
tient in writing.

Once the information is provided by a doctor
in a manner depicted above, the patient may
express their voluntary consent to undergo the
procedure of explantation of gametes to pro-
tect fertility for the future. It is required by the
legislator that the consent should have a writ-
ten from expressed in a doctor’s presence.

In case of a potential donor who is a minor or
incapacitated person, the consent may be ex-
pressed in writing by a statutory representa-
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tive, and an additional requirement includes
a written consent of the patient themselves,
providing they enjoy partial legal capacity. If,
on the other hand, a patient is incapable of
giving informed legal consent or obtaining
a written consent from a statutory representa-
tive is not possible, collection of gametes is
authorised by a guardianship court. At the
same time the legislator allows for obtaining
a sequential authorisation of the court, fol-
lowing performance of the procedure, if par-
ticularly justified cases, which have not been
defined in the act though, occur. Should the
court refuse to grant sequential authorisation
or in case a donor, having regained their ca-
pacity to give informed legal consent, refuses
to provide one, collected germ cells shall be
subject to immediate destruction.

It must be pointed here that if patient’s death
occurs prior to collection of germ cells, then
despite earlier expressed consent (from the
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admissible, unless their explantation occurs
after the donor’s death.

As it appears from the presented analysis of
provisions in the act on infertility treatment,
fertility protection for the future consists in
provision of medical services, particularly re-
sulting in the possibility to create an embryo
in the future, with the use of germ cells (gam-
etes) collected from a donor threatened with
loss or significant impairment of the ability to
procreate. Assumption of such definition con-
firms that the legislator indeed made idem per
idem-type error in article 10 of the act, while
the wording “aimed at protection of fertility”
shall be amended accordingly.

Still, the above discussion cannot yet lead
to an obvious answer to the question what
legal characteristics of future fertility pro-
tection is. Pursuant to article 5 clause 1 of
the act, it is one of the health care services,

Personal rights to matemity and parenthood cannot be de-
rived from the article 18 of the Constitution, that states that
maternity and parenthood are covered by care and protec-

tion of the Republic of Poland.

patient or in the form of surrogate consent
or authorisation granted by a guardianship
court) performance of explantation shall be
inadmissible, for explicit prohibition, pursuant
to article 24 of the act, shall be applicable. If,
however, the expressed consent should cover
post-mortem use of the collected germ cells
as well as donation of the embryo created
with the use of those cells, then pursuant to
article 30 clause 1 point 7) their use shall be

while in accordance with article 68 clause
2 of the Constitution of the Republic of Po-
land, that state is obliged to provide its citi-
zens equal access to such services, if they
are financed from public funds. Therefore, if
fertility protection for the future is financed
or co-financed from the health contributions,
the patients could expect principles of pro-
vision of the services will be based on the
medical criteria exclusively, which does not
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exclude granting the citizens right to claim
the above services.

Constitution of the Republic of Poland does
not establish a separate right of the citizens
to have children or to the ability of procrea-
tion. Although article 18 of the Constitution
indicates that maternity and parenthood are
covered by care and protection of the Repub-
lic of Poland, personal rights to maternity and
parenthood cannot be derived from the above
article. Opposite conclusion would lead to bi-
zarre consequences, including the possibility
to assign to the state a positive responsibil-
ity for enabling an individual to exercise their
right to parenthood.

The above line of reasoning is fully supported
by the result of application of systemic inter-
pretation. Article 18 was not placed in chapter
Il of the Constitution, were freedoms, rights
and obligations of persons and citizens are
defined, but in chapter | entitled “The Re-
public”. The above considerations direct us
to accept that article 18 of the Constitution
provides a guideline only for the ordinary leg-
islator and does not form basis for personal
rights to maternity and parenthood.

The right to medical services provided as
part of fertility protection for the future can be
derived in turn from the content of article 68
clause 1 of the Constitution, establishing eve-
ryone’s right to health protection. Since the
activities are aimed at recovery from infertility,
and thus health protection, they are subject to
personal rights of every individual in the Re-
public of Poland [7].

In a democratic state with the rule of law,
health services are provided on the basis
of informed, voluntary consent, expressed

An ethical and juridical characteristics of...

by a patient, and forming the fundamentals
of partnership-based model of healthcare.
Informed consent can be recognised only
when it is granted after detailed and easily
comprehensible information on the planned
medical procedure, its course, foreseeable
consequences [8], adverse reactions as well
as possible alternative methods, is provided
by a doctor. Voluntary character of giving
a consent covers minimisation of doctor or
other person’s influence on the decision to be
taken by a patient. The ability to decide on
one’s own health condition formulates basis
for the legislator’s recognition of a patient as
a legal subject, which is essential in as much
as the experience of iliness justifies increased
protection of such subjectivity.

In the infertility treatment act, apart from al-
lowing for voluntary participation in the proce-
dure of fertility protection for the future by per-
sons who are able to express their informed
consent, also situation of those who owing to
their age or health condition do not have such
competence, is regulated. As mentioned ear-
lier, on behalf of those individuals a surrogate
consent is granted by a statutory representa-
tive, whereas if such representative is not ap-
pointed or their consent cannot be obtained,
the authorisation is granted by a guardianship
court. Taking the decision on providing medi-
cal service on behalf of other person, which
constitutes the expression of paternalism [9],
is regarded as an exception from the patient’s
autonomy principle referred to above. With-
in the legal framework, paternalism shall be
considered in the context of limiting the right
to privacy and self-determination, resulting
from article 47 of the Constitution. Each case
of paternalism, constituting a restriction in
exercising constitutional right and freedoms,
shall be examined for compliance with the
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principle of proportionality contained in article
31 clause 3 of the Constitution. In order to find
the provision introducing restriction as con-
sistent with the above principle, three con-
ditions, also referred to as tests of: legality,
necessity and proportionality as such, must
be fulfilled. The requirement of legality means
a restriction may be introduced only in an act,
the necessity test evaluates if the restriction is
necessary in a democratic state for protection
of values listed in a form of a catalogue: secu-
rity, public order, environment, health, public
morality or freedoms and rights of other in-
dividuals, while proportionality as such is ex-
ecuted in the requirement for the restrictions
not to infringe the essence of the restricted
freedoms and rights, maintaining at the same
time the balance between the purpose of re-
striction and measures used by the legislator
to achieve it.

Analysis of the provisions introducing the
possibility of germ cells collection from a pa-
tient under surrogate consent, requires in the
first place defining what value is placed by the
legislator above the gametes donors’ right to
self-determination, and subsequently, evalu-
ating if the value fits into the catalogue deter-
mined in article 31 clause 3 of the Constitu-
tion. A separate evaluation shall refer to the
provisions regulating conditions for explan-
tation of germ cells form a donor incapable
of giving their consent, without prior obtain-
ing a surrogate consent or authorisation from
a guardianship court by a doctor to conduct
the procedure.

The discussed restriction of a patient’s free-
dom in terms of the choice of medical ser-
vices was introduced in the act on infertility
treatment, and thus the condition of legality
resulting from the principle of proportionality

INDEX (\@ COPERNICUS

I NTERNATTITION A L

ORIGINAL ARTICLE

shall be deemed as fulfilled. As refers to the
analysis of the introduced restriction’s com-
pliance with the necessity condition, it must
be noted that the right to fertility cannot be
regarded as an autonomous personal right,
protected by the Constitution, but only as the
element of a wider category of the right to pro-
tection of health. Although article 31 clause 3
of the Constitution provides for the possibility
of limiting constitutional freedoms and rights
by virtue of health protection, still as it ap-
pears from interpretation of the whole provi-
sion, this does not refer to protection of health
of an individual but to the protection of pub-
lic health. It is primarily demonstrated by the
fact that all other conditions for the restriction,
expressed in the discussed provision, refer to
intersection of legally protected spheres of in-
terest of the individual and the general public,
and not to the rights of the individual alone.
Claiming that the legislator made an excep-
tion only in one case, that is health protec-
tion, would thus be groundless. In addition, it
must be noted that article 31 clause 3 of the
Constitution does not allow for limitation of
constitutional freedoms and rights by virtue of
life protection. Concluding a fortiori from the
above norm, it shall be assumed that since
the legislator does not allow for restriction of
rights and freedoms of an individual to pro-
tect their life, all the more such restrictions are
not allowed to protect their health. Thereby,
limitation of the patients’ right to privacy due
to the intention to treat infertility infringes the
principle of proportionality in terms of the re-
quirement of necessity.

Also, the proportionality test as such of the
discussed solution seems to bring negative
results. Bioethics distinguishes several par-
enthood types [10], including genetic parent-
hood which consists in the origin of one or-
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Collection of germ cells from a person who is not able to
express their consent to it shall be regarded as violation
of their dignity, which takes on a particularly striking char-
acter in terms of explantation performed without a prior
surrogate consent or authorisation granted by a guardi-

anship court,

ganism from the other. Genetic relation does
not constitute an indicator of authenticity or
quality of interpersonal ties, though. Much
stronger bond is defined by social parent-
hood, characterised by conscious accept-
ance of the role of a parent, disregarding the
fact if true relationship exists or not. Accept-
ed solutions related to fertility protection for
the future identify the legislator’s recognition
of precedence of genetic parenthood over its
other types. Attention should be given here
to axiological inconsistency of the act on in-
fertility treatment which indeed allows for
solutions aimed at taking into account other
parenthood types, biological one for example.
Pursuant to the rule defined in article 47 of the
Constitution, a person has the right to act in
accordance with their own view of the world.
The legislator’s role is not to approximate the
citizen’s believes but to ensure possibility for
their co-existence within ideological plural-
ism [11]. Consequently, ensuring possibility
of having children shall not be limited only to
provision of genetic information, as it would
constitute an unjustified objectification of the
donor and donor’s reduction to the source of
genetic material. The above comment be-
comes particularly important under the provi-
sion of article 31 clause 2 sentence 2 of the
act which allows for collection of germ cells

without a consent of both the patient and their
statutory representative and without court’s
authorisation.  Granting of sequential au-
thorisation by the court does not result in the
state of compliance every person is entitled to
by inherent dignity, both in terms of bioethics
taking into consideration and disregarding the
transcendental perspective. A man cannot be
treated only as a means to an end, even if the
goal is their own fertility.

It must be underlined here the legislator indi-
cated in the act itself that respect of human
dignity must be ensured during the infertil-
ity treatment procedures. Collection of germ
cells from a person who is not able to express
their consent to it shall be regarded as viola-
tion of their dignity, which takes on a particu-
larly striking character in terms of explantation
performed without a prior surrogate consent
or authorisation granted by a guardianship
court.

As an aside we might here note that similar
doubts were expressed by the President of the
Republic of Poland B. Komorowski in his mo-
tion to the Constitutional Tribunal to investigate
compliance of the act on infertility treatment
with the Constitution, as refers to article 31
clause 2, article 5 clause 1 point 6 and article
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31 clause 2 in conjunction with article 10. In
the President’s opinion the contested act may
endanger subjectivity of every person, their
personal freedom and the right to decide on
personal matters [12], which could be defined
as the right to dignity and the right to privacy.
The Constitutional Tribunal will be required to
consider the above plea, but already today
careful approach to the possibility of collection
of germ cells to protect fertility for the future,
from persons who are not able to express their
informed consent to it, should be postulated.

The act on infertility treatment constitutes
a significant document aimed at regulation of
the issue of human biogenesis. As it is depict-
ed in the first part of the article, the questions
referred to in the act do not give rise to unam-
biguous ethical reactions, which is reflected in
a difficulty to adopt regulation that will be ac-
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ceptable for the majority of society. Neverthe-
less, creation is no longer within the realm of
natural processes only and human interven-
tions into that sphere may be dangerous on
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